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posed of representatives appointed under legislative authority of the 
various states.' " Oglesby Co. v. Bank, 114 Va. 663, 77 S. E. 468, 470. 
While it cannot be said that the court specifically overruled Rixey 
v. Pearre, 89 Va. 113, 15 S. E. 498, and Fields v. Fields, 105 Va. 714, 
54 S. E. 888, the inference is very strong that if the question were 
brought fairly before it, that it would follow the doctrine as laid 
down in Campbell v. Shields, 33 Va. (6 Leigh) 517 and declare such 
provisions valid. 

M. B. 

IN THE LAW AND EQUITY COURT OF THE CITY OF RICH- 
MOND, VIRGINIA. 



C. Ridgeway Moore, who sues, etc., Complainant, v. The Ad- 
ministrative Board of the City of Richmond and 
Others, Defendants. 

1. Equity — Jurisdiction. — A court of equity is open to a suitor seek- 
ing in the public interest to prevent an abuse of administrative 
power, however, small the private interest of the acting citizen plain- 
tiff may be. 

2. Municipal Corporations — Public Contracts — Injunction — Issues. 
— Where it is sought by a taxpayer to enjoin the letting of a con- 
tract for paving by the Administrative Board of a city to one of 
several bidders on the ground that such bidder has submitted the 
highest bid and to let the contract to it would constitute an abuse 
of power on the part of the board, the true issue is whether the 
interest of the taxpayers of the city are likely to suffer any injury 
from the contemplated action of the administrative officers which is 
sought to be enjoined, and not whether the interest of one or the 
other competing bidder shall be enhanced or jeopardized. 

3. Municipal Corporations — Officers — Discretion — Injunction. — An 
injunction should not be issued against administrative officers as to 
acts placed by law within their discretion, unless fraud or corruption 
be shown, or unless it is shown that this discretion has been palpably 
or grossly abused. 

4. Courts — Jurisdiction. — Where there is no statutory method by 
which a losing bidder may contest in court the award, in the absence 
of evidence of fraud or corruption on the part of the board making 
the award, the court will not decide as an original question a contest 
between competing bidders as to the superiority of their respective 
bids. 

5. Public Offices — Discretionary Power — Sufficiency of Evidence. — 
Evidence examined and held insufficient to show abuse of discretion 
or exercise of willful and arbitrary judgment tending to waste and 
squander the city's money on the part of the Administrative Board 
in letting a contract for paving to the highest of two bidders. 

Motion of the complainant to continue a preliminary injunc- 
tion granted him on October 9, 1914. 
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Meredith & Cocke, W. R. Meredith of the City of Richmond 
- Boyd of the City of Richmond, counsel for com- 



plainant. 

H. R. Pollard, City Attorney, and A. W. Patterson, of Rich- 
mond, counsel for defendants. 

Opinion. 

Crump; Judge: The bill in this case is filed by the complain- 
ant as a taxpayer of the city of Richmond, and seeks to enjoin 
the Administrative Board from the execution of a contract for 
the laying of smooth asphalt concrete paving in some of the 
streets of the city. The right of the plaintiff to maintain a suit 
of this character in his name, and suing on behalf of all the tax- 
payers and citizens of the municipality, is contested by the de- 
fendants on the ground that the complainant has been incited or 
urged to bring the suit by a competing company in bidding for 
the contract in question, and that the suit is in fact for the benefit 
of the said company to which the contract was not awarded. 
Although these facts may be true, still a suit in equity of this 
character can be maintained by a taxpayer. This question is the 
subject of an elaborate note in which many authorities are cited, 
in Ann. Cas. 1913-C, p. 884. By the great weight of authority it 
is held that a court of equity should be open to a suitor seeking 
in the public interest to prevent an abuse of administrative 
power, however small the private interests of the acting citizen 
plaintiff may be. 

It is to be observed, however, that in such a case the true issue 
is whether the interest of the taxpayers of the city are likely to 
suffer any injury from the contemplated action of the administra- 
tive officers which is sought to be enjoined. Therefore, the in- 
terests of the two competing companies which figure so largely 
in the case are only incidental as bearing upon the action of the 
administrative officers, which is challenged by the complainant 
as being subversive to the real interests of the taxpayers of the 
city. The question arising upon the motion before the court is 
not whether the contract should have been let to the one com- 
pany or to the other company, either on the evidence before the 
defendant members of the board or on the evidence now before 
the court, but the question is whether the defendant board failed 
to exercise its authority as public officials in the interests of the 
taxpayers of the city in such a manner as to clearly show a pal- 
pable abuse of their authority. 

The Administrative Board of the city is given very large and 
comprehensive power in its supervision over all the administra- 
tive work of the city, and in the discharge of its duties it is given 
the exclusive control over a great deal of the administrative de- 
partment of the city government. It has exclusive control of 
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the letting of all contracts for the performance of work for the 
city and for the furnishing of supplies and material for the use 
of any department of the city placed under the control of the 
board. In this connection the statute amending the charter of 
the city and creating the board, approved in February, 1912, 
provides as follows: 

"All contracts for work or material shall only be let after due 
advertisement and bidding, where practicable, and the said board 
shall have the power to reject any and all bids, and order new 
bidding, or, in their discretion, let the contract without further 
bidding. And the said board is hereby authorized and required 
to make and promulgate rules and regulations as to the adver- 
tisement bidding and letting to contract of work to be done or 
materials to be furnished for the city." 

Under this language it is clear that it was the intention of the 
statute to entrust to the judgment and discretion of the board, 
the making of all contracts for- city work, and that in the exer- 
cise of such judgment and discretion the board was not bound 
by bids made in response to its advertisement, but that the board 
could make use of all the information gathered from bids made 
by various bidders and let the contract to any one of the bidders, 
although such bidder might have offered to do the work at a 
higher price than the others, or it may be that the board would 
also be authorized, after having discarded all the bids, to let the 
contract to some other party. 

In this case before the court the contract, after a call for bids 
by advertisement, was let to the highest bidder. This action is 
complained of by the complainant as arbitrary and a gross abuse 
of the discretion and good judgment reposed in the board and its 
members. In the argument many authorities were cited, in which 
the general rule relating to the jurisdiction of a court of equity 
to interfere with the discretion conferred upon an administrative 
officer, is stated in varying terms. 

In addition to the text books on municipal corporations of 
Dillon and McQuillin, this subject is treated at length in the 
recent two-volume edition of High on Injunctions, in the twenty- 
sixth chapter, and also in annotations to be found in 17 Ann. 
Cas., page 650, and Ann. Cas., 1914-A, page 1072. 

The general result of the authorities is that an injunction 
should not issue against administrative officers as to acts placed 
by law within their discretion, unless fraud or corruption be 
shown, or unless it is shown this discretion has been palpably or 
grossly abused. The issue, therefore, before the court on this 
motion, is whether the discretion which the Administrative Board 
clearly had in awarding the contract in question, has been so 
grossly or palpably abused as to affect the pecuniary interests 
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which the taxpayers of the city have in the expenditure of the 
city's funds. 

There is nothing before the court justifying a consideration 
by the court of fraud or corruption on the part of the board. 
In some of the States a method is provided by statute by which 
a losing bidder may contest in court the award, and at its suit 
have the justness and propriety of the award considered and de- 
cided by the court. Having no such statute' in Virginia, this 
court is not to decide as an original question a contest between 
the two competing companies which seek to uphold the su- 
periority of their respective bids. 

Upon the evidence presented to the court in the various affi- 
davits filed by the parties, and which have received careful con- 
sideration by the court, two questions of fact arise bearing upon 
the action of the board in letting the contract. These ques- 
tions are : 

(a) That the Atlantic Bitulithic Company offered to do the 
work of smooth asphalt concrete paving, using "Aztec" asphalt, 
at a price of $1.29 per yard, which was the lowest bid submitted 
and was twelve cents (12) lower per yard than the bid of the 
Central Construction and Supply Company, which received the 
contract at its bids of $1.41 per yard, "Bermudez asphalt to be 
used; that "Aztec" asphalt is equally as good as "Bermudez" 
asphalt, and that, therefore, the board in awarding the contract 
for 90,000 yards of smooth paving to the Central Construction 
and Supply Company at a bid of $1.41 yer yard, disregarded the 
true interests of the city by awarding the contract to the high- 
est bidder at a difference between that bidder and the .lowest 
bidder of $11,700.00: 

(b) That, although the Atlantic Bitulithic Company made a 
bid offering to use "Bermudez" asphalt at $1.39 per yard, yet 
the contract was awarded to the Central Construction and Sup- 
ply Company agreeing to use "Bermudez" asphalt, at a price of 
$1.41 per yard, making a difference of two cents (2) per yard, 
in the total contract of 90,000 yards, amounting to the sum of 
$1,800.00 or possibly of $2,700.00, which might have been saved 
to the city by awarding the contract to the lowest bidder. 

It is reasonably manifest from all of the evidence before the 
court that the board did not abuse their discretion or exercise 
a wilful and arbitrary judgment in preferring "Bermudez" to 
"Aztec" asphalt. 

Many affidavits have been filed bearing upon the relative mer- 
its of these two classes of asphalt in the construction of smooth 
pavements in cities. It appears that both of them have given 
fairly satisfactory results where they have been used, but that 
the "Bermudez" asphalt has been in use in the city of Rich- 



600 20 VIRGINIA LAW REGISTER. [ Dec, 

mond before the awarding of this contract and that there was 
some reasonable ground for preferring the "Bermudez" asphalt. 
The City Engineer, who has been connected with the city gov- 
ernment for a long period of years, expressed his preference 
for the use of this material. 

On the evidence presented it is not necessary for the court as 
a business matter to pass upon the superiority of the "Bermu- 
dez" asphalt for the purposes in view by the board over the 
"Aztec" asphalt. That was a matter of business judgment, and 
there is not enough before the court for it to find that members 
of the Administrative Board, or the majority of them who 
voted for the contract as it was awarded, abused the discretion 
vested in them, and the court cannot be expected, to pass upon 
the mere question of the wisdom of their business judgment. 

The board, having determined that "Bermudez" asphalt was 
to be preferred, let the contract to the Central Construction and 
.Supply Company at a slightly higher bid over that of the Atlantic 
Bitulithic Company. It is stated that the total money consid- 
eration of the contract was about $125,000. The difference of 
something like $2,500 in a contract of that size is not very large. 
The three members of the Administrative Board who voted to 
give the contract to the Central Construction and Supply Com- 
pany state that the whole question of asphalt smooth paving 
and the comparative merits of the various kinds of smooth pav- 
ing had been: frequently discussed by the members of the board 
among themselves for a long time before the letting of the con- 
tract in question, and especially while they were considering the 
award of prior contracts for the construction of smooth paving. 

These three members assert most positively that they acted 
in the highest good faith, in the exercise of their best business 
judgment and discretion for the interests of the city and that 
they felt justified in awarding the contract to the Central Con- 
struction and Supply Company although at a slightly advanced 
price over the bid of the Atlantic Bitulithic Company, assigning 
among other reasons that the Atlantic Bitulithic Company was 
more interested in advancing the interests of a special form of 
asphalt concrete, the use of which the said company was pushing. 

It appears that the city has, prior to the year 1914, and for 
many years past, had its streets paved with asphalt block pav- 
ing, and therefore the whole question of smooth asphalt paving 
was to a great extent experimental in the city of Richmond. 

It further appears that both of the competing companies had 
been awarded contracts by the Administrative Board and had 
done some work for them thereunder. The contract in question 
in this case, it is stated, was the largest single contract made by 
the board for street paving and it was the duty of the board to 
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exercise careful judgment in its award. Considering the ex- 
perience of the members of the board, the fact that the subject 
of smooth asphalt paving generally had been the subject of con- 
sideration by them, that in the general answer on behalf of alt 
five members of the board, as well as in the affidavit of the 
three members of the board who voted for the award, the state- 
ment is most earnestly made by these administrative officers of 
the city that they exercised their discretion honestly and to the 
best of their judgment; that the board had dealings with both 
companies prior to this contract; that the execution of the con- 
tract would run through quite a long period of time; that the 
difference between the two competing bidders was by no means 
considerable in a contract of that size — the court is of opinion 
that it would not be justified in holding that the Administrative 
"Board has manifestly so palpably abused the discretion lodged 
in it as to justify the court in forbidding it to make the contract 
as awarded. 

It would be the duty of the court at the instance of a tax- 
payer of the city to prevent the Administrative Board from 
grossly abusing the discretion confided in it, but the court can- 
not reach the conclusion in this case that the Administrative 
Board by a palpable abuse of its discretion, is about to waste 
and squander the city's money. The court cannot undertake to 
substitute its business judgment for the judgment of the mem- 
bers of the board or a majority of the members. 

A decree may be entered denying the motion to continue the 
injunction and directing that it shall expire and stand dissolved. 

Note. — Application was made to the Honorable R. H. Card- 
well, one of the Judges of the Supreme Court of Appeals of 
Virginia on October 24, 1914, to grant the injunction, notwith- 
standing the refusal of Judge Crump to enlarge the injunction, 
on which application counsel on both sides were fully heard. 
Said application was on the 27th day of October, 1914, refused 
by Judge Cardwell. 



